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Scenario

A, a clothing manufacturer, orders a large quantity of cotton material from B, a fabric
supplier. A’s order note contains a clause providing that the contract will be concluded in
accordance with the company’s standard terms which are attached to the offer. These standard
terms contain, among others, a clause providing that potential conflicts between the parties
shall be solved through arbitration, with the seat of arbitration in London.

B, the supplier, sends a confirmation to A including the supplier’s own standard terms
to which he in turn makes reference. The latter contain a clause providing for arbitration with
the seat of arbitration in Geneva.

For a while, the contract is performed without problems. When B sends A another
400.000 metres of cotton fabric, A alleges that these goods are not in conformity with the
contract and refuses to accept them. B claims specific performance, or otherwise, an award of
damages.

The parties don’t reach an agreement and consider litigation. The question then is
whether the case is to be brought before a state court or whether any of the standard terms
containing an arbitration clause has become part of the contract between the parties.



Questions

Most legal systems reach the conclusion that a contract is formed once the parties have come
to an agreement on the essential issues and once both parties have started to perform the
contract, even if the standard terms used by the parties during the contract negotiations
contain conflicting terms. The question then is whether any of the standard terms have
become part of the contract, and if so, which ones.

1. How is the ‘battle of forms’ resolved according to the laws of England, France,
Germany, the Netherlands, Estonia, the CISG, the Unidroit Principles and one more.
Jurisdiction of your choice? Has the arbitration clause in the standard terms of A or the one
included in B’s standard terms been incorporated into the contract in the respective contract
law systems?

2. How many different solutions can you identify with respect to the battle of forms in
the material provided? Present them systematically and analyse the strengths and weaknesses
of the different solutions. '

3. Which solution do you find the most convincing taking into consideration the interests
of the parties involved? Give reasons!

Materials needed: Reader “Exam Comparative Methodology: Contract Law (Autumn
2014) — Materials”
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